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COMPTROLLER GENERAL OF THE UNITED STATES 

WASHINGTON, D.C. 20548 

B-192999 W1AY2M0JS 

The Honorable Pete V. Donienici 
United States Senate 

Dear Senator Domenici: 

You recently requested our opinion concerning the rights of the 
States -with respect to jurisdiction over nuclear waste repositories. 
In your let ter of February 26, 1979 to the Secretary of Energy, you 
suggest that a nuclear waste repository requires exclusive Federal 
jurisdiction; that the only way the Federal Government can get such 
jurisdiction over State property is by purchase with the State legis
la ture ' s consent (or by State legislative cession); and that the State can 
make its consent conditional and/the Secretary of Energy can agree to 
any conditions so iznposed. Based upon these premises, you suggest 
that ati agreement between the Secretary of Energy and a State, which 
would perniit the State to veto the establishment of a nuclear waste 
repository within its boundaries, would be valid and enforceable. 

In a let ter to Chairman John D. Dingell, House Subcommittee on 
Energy and Power (B-164105, June 19, 1978), we expressed the view 
that in the absence of specific statutory authority, an agreement by 
the Secretary of Energy with a State to make his Department's choice 
of a nuclear waste repository site subject to rejection or disapproval by 
the State is legally unenforceable. In determining that no statutory 
authority existed, we relied upon the rejection of an amendment offered 
by Senator George McGovern to the Energy Reorganization Act of 1974, 
which would have prohibited contracting for or construction of a radio
active waste storage facility if the State legislature or the people of the 
State by referendum, disapproved of the use of a particular site in 
that State. This amendment was not acted upon. No provision in the 
Departinent of Energy Organization Act, which was subsequently 
enacted, supports the right of a State to "veto" a nuclear waste repo
sitory with authority given to it by the Department of Energy. 

You feel, however, that there is a constitutional basis for State 
concurrence in the use of a site as a nuclear waste facility. You submit 
that this basis is found in Article I, Section 8, Clause 17 of the United 
States Constitution, which states that the Congress has power--

"To exercise exclusive Legislation in all Cases whatsoever, 
over such District (not exceeding ten Miles square) as inay. 
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by cession of particular States, and the acceptance of 
Congress, become the Seat of the Government of the 
United States, and to exercise like Authority over all 
Places purchased by the Consent of the Legislature of 
the State in which the same shall be, for the Erection of 
For t s , Magazines, Arsenals, dock-Yards, and other 
needful Buildings * * *. " 

You interpret this provision as requiring that before the Federal 
Government may acquire exclusive jurisdiction over property within 
a State, it must have the consent of the State legislature. 

It is your position that a nuclear waste repository would qualify 
under the heading of "other needful Buildings, " as used in Clause 17. 
Therefore, in your view, the Federal Government would have to ob
tain the State's consent in order to have exclusive jurisdiction over 
land it obtains for such a purpose. 

In giving consent to acquisition of property under Clause 17, a 
State legislature may attach conditions which would enable it to retain 
certain rights with respect to the property in question . Among such 
conditions may be, for example, the right of taxation or a reversionary 
right to the property if it is no longer used for its originally intended 
purpose. The State could thus withhold its consent to the acquisition 
or condition the consent in some way. ! 

You further suggest that the Congress has preennpted the area of ' 
nuclear regulation so as to prevent a State from exercising any ju r i s - j 
diction over a nuclear project within its boundaries. Thus, if a i 
nuclear waste repository were established within the boundaries of j 
a State, by its very nature it would require exclusive Federal j u r i s - \ 
diction. The consent of the State would have to be obtained prior to j 
the acquisition of State land for the repository, in order that the ! 
action of the Federal Government would not contravene Article I, ' 
Section 8, Clause 17 of the United States Constitution. It is your con
clusion that a State could, in effect, prevent the establishment of a ! 
nuclear waste repository within its boundaries by withholding consent i 
to exclusive Federal jurisdiction. 

If, as you maintain, a Federal nuclear project can only be 
established in a State on the basis of exclusive Federal jurisdiction 
over land acquired under Clause 17, we agree that a State could 
prevent the establishment of such a project by making it a con
dition of its consent that the property not be used for nuclear 
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waste repository purposes. You suggest that the existence in the State 
of this power "validates" an agreement between the State and the Secretary 
of Energy giving the State a veto power over waste repository siting, 
presumably because if the Secretary does not consent to such an a r range
ment, the State can prevent the establishment of the site by withholding 
or conditioning its consent under Clause 17. 

We are unable to accept your major premise on which this conclusion 
r e s t s . We do not agree that by its very nature, a nuclear waste repository 
must be located on land under exclusive Federal jurisdiction. You cor
rectly point out that acquisition of land by the Federal Government 
without the consent of the State in which the land is located does not 
confer upon the Federal Government exclusive legislative jurisdiction 
under Clause 17. However, the United States can obtain sufficient 
jurisdiction over the land for its purposes under other constitutional 
authority. 

There is no question that the Federal Government has the absolute 
right to acquire land it needs through the process of eminent domain. 
As Mr. Justice Strong stated in Kohl v. United States, 91 U.S. 367, 
371 (1875): 

"The powers vested by the Constitution in the general 
government demand for their exercise the acquisition 
of land in all the States. * "- * If the right to acquire 
property for such uses may be made a barren right by 
the unwillingness of property-holders to sell, or by the 
action of a State prohibiting a sale to the Federal 
government, the constitutional grants of power m.ay be 
rendered nugatory, and the government is dependent for 
its practical existence upon the will of a State, or even 
upon that of a private citizen. This cannot be. * * *" 
(Emphasis added.) 

r'' 
Thus, with or without the consent of a State, the United States can 
obtain land within that State for its use . 

Although it has been suggested that when the United States obtains 
land from a State without its consent, it has only the rights of an ordi
nary proprietor with respect to that land and cannot exercise exclusive 
jurisdiction over it (Paul v. United States, 371 U.S. 245 (1963)), the 
Supreme Court has said recently that such a statement confuses the 
derivative legislative power of Congress with its powers under the 
Property Clause. Kleppe v. New Mexico, 426 U.S. 529, 541-42; 
reh. den. 429 U.S. 873(1976). Under Article I, Section 8, Clause 17, 
Congress can obtain exclusive or partial jurisdiction over land obtained 
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with a State's consent, as discussed above. These are Congress' I 
derivative powers. In the event consent is not obtained, however, the 
Congress can still obtain the necessary jurisdiction under the Property I 
Clause. In Kleppe, Mr. Justice Marshall discussed this issue and j 
stated: 

"But while Congress can acquire exclusive or partial f 
jurisdiction over lands within a State by the State's consent j; 
or cession, the presence or absence of such jurisdiction 
has nothing to do with Congress' powers under the Property ' 
Clause. Absent consent or cession, a State undoubtedly !: 
retains jurisdiction over federal lands within its territory, ji 
but Congress equally surely retains the power to enact ].; 
legislation respecting those lands pursuant to the Property (j 
Clause, [citations omitted] And when Congress so acts, .i.! 
the federal legislation necessarily overrides conflicting 
state laws under the Supremacy Clause. U.S. Const, 
Art VI, cl 2. [citations omitted] As we said in Camfield v. 
United States, 167 U. S. at 526, in response to a somewhat 
different claim: 'A different rule would place the public 
domain of the United States completely at the mercy of state 
legislation'. " 

426 U.S. 542-3. 
! 

We understand Clause 17 to say that if lands are acquired for \ 
specified purposes through State consent, then the Federal government 1; 
may exercise exclusive jurisdiction. However, we find no reason for ! 
concluding further that the only way by which the United States may 1 
acquire lands for such purposes is through Clause 17 and conversely ' 
that a fort, magazine, or arsenal could not be established on land over ; 
which the United States does not exercise exclusive jurisdiction. 

We have found no precedent for such an interpretation. In practice, 
moreover, the Congress has provided that land for munitions plants--
which are analogous to arsenals or magazines--may be acquired by • 
condemnation or by gift. 10 U. S. C. § 2663 (1976). As for forts, it 
is the policy of the Department of the Army not to acquire any degree 
of legislative jurisdiction when it acquires lands. Army Regulation ; 
405-20, sections 5 and 6. ' 

There is another difficulty with the argument that land for* a 
nuclear waste repository must be under exclusive Federal jurisdiction 
and therefore must be acquired through the Clause 17 procedure. 
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Clause 17, as you acknowledge, is authority for acquisition of land for 
public works of many kinds, not merely those, like forts or nuclear 
waste reposi tor ies , which you describe as "a necessary project, 
national in scope and essential to the safety of the republic. " See 
James v. Dravo, 302 U.S. 134 (1937). Clause 17 makes no distinction 
as to the method of acquisition between forts and arsenals , on the one 
hand, and "other needful buildings, " on the other. It follows that if 
Clause 17 requires exclusive jurisdiction, it requires it with regard to 
all propert ies acquired, and not merely those for military or defense 
purposes. Again, however, it seems clear that the United States may 
choose whether to acquire land for the many purposes for which it may 
do so, under Clause 17 or as a proprietor. 

We have found little judicial authority on this point. Although it 
was not at issue in the case and therefore is not entitled to full weight 
as a precedent, a discussion of this point in one case does support our 
conclusion. In United States v. Stahl (27 F . Cas. 1288 (C. C D . Kan. 
1868) (No 16, 373)), the court discussed whether the United States could 
erect and occupy a fort without the consent of the State legislature. The 
court said that whether the Constitution requires State consent "may well 
be doubted. " The court thought it improbable that the framers of the 
Constitution, 

"who conferred on congress full powers of making war, 
raising armies , and suppressing insurrections, and also 
declared that the federal government was established for 
the express purpose of providing for the common defense, 
would have left its power of erecting forts, so important 
to the execution of that purpose, subject to the volition of 
state legislatures. " 

The court went on to say that consent of the State is necessary to confer 
exclusive jurisdiction on the United States, but that "All the important 
uses of a fort, arsenal , or magazine could be secured without the exer
cise of exclusive legislation within their wal l s . " We agree, and believe 
that the point applies with equal force to nuclear waste reposi tor ies . 

We conclude that exclusive jurisdiction, obtained pursuant to 
Article 1, Section 8, Clause 17 is not necessary to establish nuclear 
waste reposi tor ies . In this connection, you contend that the Congress 
has preempted all regulation of any nuclear project by enacting the 
Atomic Energy Act and therefore, only exclusive legislative jurisdiction 
will serve the purposes of the United States. Preemption means that 
the State n\ay not act either when to do so would interfere with existing 
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F e d e r a l au thor i ty , or when, although the F e d e r a l Government has not i 
acted, the subject demands single, unified, control. Wabash Railway Co. { 
V. I l l inois , 118 U . S . 557 (1886). We find nothing in the nature of atomic 
was te s to rage or in the Atomic E n e r g y Act to support the conclusion I 
that t h e r e i s no r o o m for any State author i ty over s i t e s chosen for such ; 
s t o r a g e . 

The F e d e r a l Government a l so has authori ty, under the doctr ine 
of p r eempt ion , to regula te nuc lear p r o j e c t s . Nor thern States Power 
Company v. Minnesota , 447 F . 2d 1143 (8th C i r . 1971) affirmed m e m . 
405 U.S . 1035 (1972). The Congress would have the power , under the 
P r o p e r t y C lause , for p u r p o s e s of such regula t ion , to enact legis la t ion 
control l ing any p r o p e r t y it obtains for such a purpose and, under the 
Supremacy C lause , th is would ove r r ide any conflicting State l aws . But 
the State m.ay continue to act in a r e a s not impinging on the F e d e r a l r e g u 
la t ion of nuc lea r p ro j ec t s jus t a s , for example . State civil and c r imina l 
l aws may apply within a for t . See Army Regulation 405-20, s u p r a . 

In s u m m a r y , we r e i t e r a t e our e a r l i e r posi t ion d i scussed supra , 
a s e x p r e s s e d in our June 19, 1978 l e t t e r to Cha i rman Dingell , that the 
S e c r e t a r y of E n e r g y has no authori ty to provide through ag reemen t 
with a State , a veto power over h is Depa r tmen t ' s designated s i t e s for j 
nuc lea r waste s t o r a g e , in the absence of specific legis la t ive authori ty; I 
s ince such a veto ag reemen t i s not n e c e s s a r y in o rde r for h im to c a r r y I 
out his s t a tu to ry mandate to es tab l i sh nuc lear waste s to rage fac i l i t i es . j 
We note that H. R. 2762, introduced on March 8, 1979, p ropos e s to 
amend the Atomic E n e r g y Act of 1954 in o r d e r to provide for a formal ' 
p r o c e s s of State par t i c ipa t ion and concur rence with r e s p e c t to the j 
management and s to rage of radioact ive was te . Th is bill a lso provides ; 
that 

"No F e d e r a l agency or i t s r ep re sen ta t ive shal l - ' 
p roceed with any pro jec t for s to rage or disposal of i 
r ad ioac t ive m a t e r i a l un le s s the State has de te rmined 1 
that i t s objections have been r e so lved . " ! 

If H . R . 2762 o r another bi l l of l ike effect i s enacted, we would, of i 
c o u r s e , have no fur ther objection to a "veto" agreement on this b a s i s . 

Sincerely y o u r s , 

R.F.KELLER" 

Compt ro l l e r Genera l 
of the United States 


